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New Public Charge Rules Suspended

The federal courts ruled that the use of public healthcare and other public benefits will not
trigger the new “public charge” rules during the COVID-19 national health emergency.

On July 29, 2020, a New York federal court blocked the U.S. government from enforcing the
new “public charge” rules. These rules, implemented in February 2020, made it easier for the
government to deny people visas and green cards because they think a person might become
reliant on public benefits in the U.S., and were designed to discourage immigrants and temporary
residents from using certain public assistance programs.

Effective immediately, foreign nationals in legal status in the U.S. may make use of certain
public assistance programs, including SNAP (“food stamps”) and Medicaid, without fear that
they are putting their immigration status at risk while the temporary orders remain in place.
However, receiving cash benefits for income maintenance (like welfare) is still a public charge
risk.

How does this affect me if I am in the U.S.?

If you are in the U.S. and you file an application with USCIS, use of non-cash public benefits
should not negatively affect your case for the remainder of the COVID-19 pandemic national
emergency.
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How does this affect me if I am outside the U.S.?

If you are outside the U.S. and are looking to get a visa issued by an embassy or consulate, it is
unlikely that the use of non-cash public benefits will negatively impact you. However, consular
officers have a huge amount of discretion, so at the present time we cannot know with 100
percent certainty that there will be no impact on your visa application.

IMPORTANT -- About Unemployment Benefits:

Despite this ruling, it remains risky for individuals on temporary work visas (like O-1s) to enroll
for unemployment benefits while maintaining their work authorized status. Please see below
about receiving unemployment benefits and maintaining visa status.

Receiving Unemployment Benefits and Maintaining Visa Status

Would seeking unemployment benefits be a violation of my visa?

Probably, but not necessarily. This is a little complex: O and P visa holders are issued their visas
to allow them to do specific work in the U.S. If you fail to do that work, the government
generally sees it as a violation of your visa, called a “failure to maintain status.” If you fail to
maintain your status, this could remain on your record forever, and could make it difficult to get
visas, green cards, and ESTA. The problem with seeking unemployment is that you are telling
the government that you are not working, which strongly suggests that you are “failing to
maintain your status.” But there are some loopholes, so you need to read this carefully:

For O-1 visa holders:

If you lose your job while on an O-1, you technically may have up to a 60-day grace period in
which you can find other work, and it might be okay for you to collect unemployment during
those 60 days. The catch is that at the end of 60 days you must discontinue the unemployment
benefits and depending on your specific situation, either (1) have some new work starting, (2)
have a new visa petition filed for you, or (3) depart the U.S. Given these uncertainties and
limitations, we advise against applying for unemployment if at all possible, unless you can find
some way to continue to do some work. Please talk to your attorney about your specific situation
in order to decide whether seeking or accepting unemployment benefits is advisable.

For O-2 and P visa holders:

The 60-day grace period that O-1 holders enjoy is not available to O-2 or P visa holders. O-2 and
P visa holders must maintain some degree of work, even if they seek unemployment benefits. In
the event that USCIS or a consular officer wants proof of maintenance of status down the line,
you will want to be able to produce records that you were still working. Given these uncertainties
and limitations, we advise against applying for unemployment if at all possible, unless you can
find some way to continue to do some work.
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For other kinds of visa holders:
We are talking about O and P visas here. It may be possible for holders of other kinds of
employment visas to accept unemployment benefits and still maintain their status.

How much work do I need to do to maintain my status?

If your visa was arranged through a specific employer, and you are only allowed to work for that
employer, then failing to maintain your contracted employment with that employer would be a
failure to maintain status. If, however, you are on an agent-based O or P visa, any authorized
work you can do—paid or unpaid, in real life or online—will help you maintain status; any
documentation you can save of that work (contracts, screen shots, publicity materials, reviews)
will help you at a later date prove that you maintained status. While there is no rule about how
much work is needed to maintain status, the more authorized work you can prove you have
undertaken, the more you can defend against an assertion of “failure to maintain status."

Contact TamizdatAVAIL for free legal assistance:
email: avail@tamizdat.org
phone: +1 (718) 541-3641
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